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Less is more?






This contribution discusses the implementation of the Water Framework Directive in Dutch law. The Netherlands has – as yet – opted not to seize this opportunity of implementation to serve as a starting point for reviewing the whole of Dutch water legislation, which would, however, not have been inconceivable. Various important developments have taken place simultaneously with the implementation project, such as the fact, for example, that European law is beginning to have a practical effect on water management. At the same time, as a result of problems to do with flooding, it has been decided to opt for a different form of water (quantity) management. These developments will be briefly discussed in section 1. As the Dutch implementation takes place in existing legislation, it is necessary for a proper understanding of the changes first to provide an overview of the existing statutory regulations that are relevant for water management. This overview will be given in section 2. The main objectives from the Framework Directive and the obligations it entails will be discussed in section 3. Section 4 will deal with a number of aspects of the implementation in Dutch law, such as the river basin districts, the competent authority, planning obligations, the participation of the parties concerned, the designation of waters, the qualification of the environmental objectives, the establishment of norms using the emission and immission approach, the recovery of costs and, finally, the way in which the coordination and harmonisation within river basin districts will be given shape. The contribution will end with some concluding remarks.

1.1	Re-evaluation of water management
Just like many other countries in Europe the Netherlands has to deal with a number of developments which determine the water policy which is to be conducted. 
In the Netherlands, conceiving of water-related matters in terms of water systems, as has been the case since 1985, has clarified the connection between the different aspects of water management. This concerns both the connection between the different components of water management and the connection between water management and water defences. Integrated water management which is based on the water system approach also requires harmonisation with other policy areas, such as environmental policy, spatial planning, nature conservation, agricultural policy and traffic and transport policy.​[2]​ 

However, there are also a number of developments which necessitate a re-evaluation of water management. Over the past century, worldwide water levels have risen by 10 to 25 centimetres, which is ascribed to an increase in the average temperature on earth. This increase in temperature will also cause an increase in the levels of precipitation  and evaporation. At the same time, a considerable lowering of the soil surface is taking place in the Netherlands. This lowering is partly a natural phenomenon and partly caused by man as a result of peat extraction, water drainage and the extraction of natural gas and salt. All these things have led to the fact that in the future, the Netherlands will have to process more water. The combination of rising sea levels and increased precipitation may result in the fact that drainage into the major rivers will become more difficult at times of high water. The developments mentioned above go hand in hand with the (ancient) tradition in the Netherlands to drain water as quickly as possible. This is done to be able to utilise the soil for agriculture, building and infrastructure to the maximum extent possible, but the consequence is that the damage resulting from possible flooding will be greater, while flooding is at the same time not considered as acceptable as it used to be. Over the past twenty to thirty years, this intensified use of water combined with deeper and more intensive dewatering has led to less space for water, reduced storage capacity and speedier drainage of excess water from higher-lying areas.

In addition to the problems following from an excess of water, the Netherlands is grappling with the problems caused by a water deficit. This results in groundwater depletion in natural areas and a lack of (surface) water for agricultural purposes during dry, warm spells. This causes intensive irrigation (using both groundwater and surface water) with the result that water levels will decrease even further. 
Intensive quantity and emergency overflow policies are also considered necessary for preserving safe dykes and foundations in the old town centres. In the summer of 2003, the Netherlands – in the village of Wilnis in the province of Utrecht – witnessed its first dyke breach which was caused by a lack of water, rather than an excess of water. Finally, despite the attention and effort devoted to this since the 1970s of the last century, water quality is not yet at the desired level either.

It is becoming increasingly clear that safety, nature, agriculture and cultural history are closely connected with the management of water quantity and water quality.
 
1.2	Recent developments within European and Dutch water management
As of the mid-1990s of the last century, a stream of current developments has been taking place in the field of water management in which one could easily lose one’s way. These developments are occurring in both European and Dutch national law. They concern both quantity and quality management, and the field of safety and protection against flooding. Attention is also being paid to entirely new areas of water management, such as urban water management.​[3]​ The Water Framework Directive is certainly not the only development in the field of water law.

In 2000, the Government Note ‘Anders omgaan met water’ [Handling water differently] – abbreviated WB 21​[4]​  – appeared – as did the government plan for the Vijfde nota Ruimtelijke ordening [Fifth Note on Spatial Planning]. The Committee for water management in the 21st century examined the possibilities for maximum water storage.​[5]​ 
In February 2001, in response to WB 21, the central authorities, the Interprovincial Consultations, the Association of Water Boards and the Association of Netherlands Municipalities concluded the ‘Startovereenkomst Waterbeleid 21-e eeuw’ [Preliminary agreement concerning water policy in the 21st century], which was a first step towards a joint approach to modern water problems. The ‘Beleidslijn Ruimte voor de Rivier’ [Policy Line Space for Rivers] has by now entered the stage which has to result in the status of a key planning decision. On 2 July 2003 the ‘Nationaal Bestuursakkoord Water’ [National Administrative Agreement on Water] was concluded by the parties which were also involved in the preliminary agreement mentioned above. 
The objective of the National Administrative Agreement on Water is ‘to get the water system in order and to keep it in order’ by 2015, whereby changing conditions, such as the expected climate change, rising sea levels, lowering of the soil surface and an increase in hard surfaces are anticipated. To get matters in order agreements have been concluded ‘concerning safety, flooding, water deficits, groundwater depletion, brackishness, the quality of water and aquatic sediment, the clean-up of aquatic sediment and ecology’.  
The approach and the implementation take place in stages and with the aid of an integrated working method. It is envisaged that the implementation could well be combined with plans in other policy areas – such as the reconstruction of rural areas, the establishment of the main ecological structure, the mining of surface minerals, rural development and other area-specific projects, cultural history, residential building and the building of industrial parks and infrastructure and account is taken of ‘birds and habitats guidelines’. Tasks have been divided between the central authorities, the provinces, the water boards and municipalities. Ultimately, the agreements establishing duties for the bodies involved must be laid down in the river basin management plans by 2009 at the latest. This ensures conformity with the structure and obligations of the Water Framework Directive.​[6]​

The future still holds the entry into effect of the Water Framework Directive Implementation Act, which is envisaged for December 2003,​[7]​ the River Basin Districts (Boundaries) Decree, an order in council based on the future Section 2a of the Water Management Act​[8]​ . At European level we can expect a new Bathing Water Directive,​[9]​  and a new Groundwater Directive​[10]​ There are also plans for a separate EC water quantity directive. At this moment we already have initiatives at European level concerning flood risk management, accompanied by ‘Best practices on flood prevention, protection and mitigation’.​[11]​
2.	The European Water Framework Directive

Just like at the national level, a shift is also taking place at the European level from a sector approach to a more integrated approach, which is also resulting in the integrated regulation of water management. 
One of the reasons that in December 2000 the Water Framework Directive was created at the European level was the realisation that quality and quantity of surface water and groundwater are closely connected and that questions of groundwater depletion and flooding deserve attention within European water management, and also that rules for the management of water cannot be separated from rules in other policy areas such as environmental management, nature conservation, agriculture, spatial planning and product policy. An integrated approach of water management based on river basins and on acknowledgement of the relationship with other policy areas was opted for.

The Framework Directive aims to establish an integrated approach to water management, which is based on an (international) river basin approach. Coastal waters are also attributed to river basins. For each separate river basin, a river basin management plan must be drawn up containing a summary of the current situation, the burden on the waters imposed by (among other things) human activity, and a (summary) of the programme of measures by which the Member State plans to fulfil the requirements deriving from the Directive. 
The objective of the Water Framework Directive is to achieve the ‘good status’ of all European waters (i.e. both groundwater and surface water).​[12]​ This good status has both a chemical and an ecological component. In addition, the Framework Directive aims to prevent the consequences of prolonged drought and flooding in river basins. Apart from plans for an entire river basin, it is also possible to establish partial river basin management plans. Plans must be reviewed every six years. The Framework Directive attaches great value to informing and consulting the general public. 

It is important to note that the objectives of the Framework Directive can only be achieved by making use of a mix of instruments, for which further internal and external integration is absolutely necessary.​[13]​ The Framework Directive creates a close connection between policy and measures which are to be taken on the basis of water policy, environmental policy, nature conservation policy, substances and products policy (one could think of pesticides), agricultural policy and spatial planning policy. The Framework Directive had to be implemented in the legislation of the Member States by the end of 2003. The Netherlands is not the only country which failed to do so.
3.	Dutch water legislation
3.1	Introduction
It must be noted beforehand that the implementation of the Water Framework Directive has been effected through only minor amendments to the legislation. At this stage, an integrated Water Act which conforms to the Water Framework Directive is not (yet) the chosen option. Instead, implementation has as much as possible taken place in existing legislation. In order to properly understand the implementation of the Water Framework Directive in Dutch law, a brief overview of the current Dutch water and environmental legislation is indispensable. A word of caution, however: Dutch water legislation is extremely complex!

3.2	Duties and powers within water management
The Dutch legislation concerning the management of water was for the most part enacted during the second half of the last century and – as was customary at the time – follows a sectoral design with a strong focus on the objects to be regulated.​[14]​ This means that separate rules have been established for every individual water management task. The tasks within water management are extremely varied and include managing the water defences and the water regime. Water regime management in turn includes the responsibility for both surface waters and groundwater and this responsibility is for both quantitative and qualitative water requirements. Quantity management includes managing emergency overflow and storage. Quality management of surface water includes the fight against water pollution and the treatment of wastewater. Groundwater management is divided into qualitative and quantitative management, with the latter mainly focusing on the distribution of scarce groundwater. Qualitative groundwater management is divided into the protection of the soil and the cleaning up of (aquatic) soils. 

These duties have been divided among different authorities which, until around the 1990s, carried them out more or less autonomously and with the aid of regulations which they established themselves. Below, a (brief) overview will be given of the division of duties and powers in the field of water management among the different statutory regulations and the assignment of powers to the different government bodies. 

For a proper understanding of this system it is useful to know that a distinction is made in the Netherlands between the management of major waters and that of regional waters. 
The primary responsibilty for the major waters lies with the central government, which in practice assigns the pertinent duties to the different provincial directorates of the Directorate-General for Public Works and Water Management. The management system for the major waters is used for the major rivers, the IJsselmeer, the Amsterdam-Rhine Channel, the Waddenzee, the Eems-Dollard estuary and the Delta works. 
The water boards are competent for the regional waters.

3.3	The different water Acts 
Groundwater management is a provincial competence, although it is possible – and in some cases, the practice – to delegate this competence to the water boards. This often mainly concerns the management of shallow groundwater as this is strongly affected by the (quantity) management of the surface water. The Groundwater Act regulates the distribution of (scarce) groundwater resources and only sets quality requirements with respect to the infiltration of water into groundwater. Further protection of groundwater quality must be effected with the aid of the instruments provided under the Soil Protection Act. 
The means for integrated water management have been laid down in the Water Management Act. Quantitative surface water management is the task and therefore also a competence of the Ministry of Transport, Public Works and Water Management and the water boards. The Water Management Act also provides (limited) means for realising integrated water management. It does so by means of a planning system, which will be further discussed below. The Pollution of Surface Waters Act was established for the protection of surface water quality and designates the Ministry of Transport, Public Works and Water Management and the executive boards of the water boards as the competent authorities. 
Part of the water defences (where primary water retaining structures are concerned) are regulated in the Flood Defences Act and the Delta Act, while the remaining part is regulated on the basis of autonomous competences of the water boards (by means of water board bye-laws based on the Water Boards Act), which are also the competent authorities. 
The management of public water control works (including rivers and the North Sea and the Waddenzee) is regulated in the Public Works (Management of Engineering Structures) Act and – as the name suggests – is the responsibility of central government. 
For the protection of seawater quality there is the Marine Pollution Act. 
Finally, the Water Management Act 1900 regulates certain aspects of the organisation of water management and includes rules for emergencies. 

It should also be noted that the Environmental Management Act, although it is not directed at the protection of surface water quality, is also of great significance for water management. There are three reasons for this, concerning the rules for coordination between the environmental permit and the water quality authorisation, the Sections of the Environmental Management Act which have been declared applicable to the granting of authorisations under the Pollution of Surface Waters Act and the regulations concerning water quality requirements. 

1)	The Environmental Management Act has largely realised the integration of environmental legislation in the Netherlands. Many environmental Acts have been subsumed under the Environmental Management Act, with the exception of the Pollution of Surface Waters Act. Discharges of harmful substances, pollutants and waste substances into surface water are subject to a separate authorisation based on the Pollution of Surface Waters Act. In order to be able to still guarantee an integrated assessment, the Environmental Management Act and the Pollution of Surface Waters Act contain a coordinating arrangement which provides for the harmonisation of the authorisations by means of recommendations and consultations between the different competent authorities (the provinces or municipalities for environmental matters and central government or the water boards for water matters). 
2)	The Pollution of Surface Waters Act also declares applicable many provisions from the Environmental Management Act concerning the granting of permits. This not only concerns procedures and legal protection, but also a large part of the framework for assessment (e.g., among other things, the alara principle), the different kinds of authorisations and requirements, and the aspects which must be taken into consideration before authorisations are granted. 
3)	Finally, the current rules concerning the water quality objectives are partly provided by the Environmental Management Act. In Dutch water quality management, there are statutory quality objectives: quality requirements which are established on the basis of Chapter 5 (headed  ‘quality requirements’) of the Environmental Management Act. This is where the quality objectives for waters with a specific function (as made compulsory by European law) are laid down, i.e. bathing water, drinking water, fish waters and shellfish waters. In addition, many – legally non-binding – quality objectives have been laid down in plans based on the Water Management Act (e.g. the Derde Nota waterhuishouding [Third Note on Water Management]), but also in extra-statutory plans (e.g. the Note Omgaan met water [Handling Water]. European law requires of the Member States that they implement and establish many water quality objectives, not just the ones following from the directives containing water quality objectives, but also on the basis of Article 7 of Directive 76/464. These quality objectives have to be implemented in legally binding provisions which citizens can rely upon before the national courts. Establishing quality objectives in legally non-binding plans – as is partly the case in the Netherlands – is not sufficient.  Because of a condemnation of the Court of Justice quality standards are now all based on the Environmental Management Act.​[15]​

3.4	The Water Management Act: the start of integrated water legislation?
It is important to note that the Water Management Act – apart from regulating quantitative surface water management – is also the start of an ‘integrated water Act’. The preamble to the Water Management Act indicates that it is ‘desirable to lay down rules in the interests of the coherence and efficiency of policy and administration in respect of water management as a whole and to lay down further rules for the quantitative control of surface waters’. Section 1 (broadly) defines the concept of water management as ‘government action in respect of unconfined surface waters and groundwater, having regard to the interests involved’. 

The Act therefore has a dual objective. 
In the first place, it intends to contribute to a (more) coherent and effective policy and management with respect to surface water and groundwater in the Netherlands. By means of the Water Management Act the concept of ‘integrated water management’ is implemented within the water systems. 
A water system is sometimes described as the coherent whole of surface water, groundwater, aquatic soils, banks and technical infrastructure, including the biocenoses present in it and all accompanying physical, chemical and biological characteristics and processes.​[16]​ Integrated water management thus concerns coherent policy and management as conducted by the different government bodies with strategic duties and management functions in the field of water management from the perspective of the water system approach.​[17]​ 
In the second place, the Water Management Act provides rules for water quantity management, by which a gap in the legislation (Acts of Parliament) which had existed until that moment was filled.  

The most important objective of the Water Management Act is, however, to contribute to coherent and effective water policy and management. The Act provides the legal instruments – mainly the planning system - for ‘integrated water management’, which aims to do justice to both internal and external interconnectedness. It is intended to better express the ‘internal’ connections within the policy area of water management, i.e. connections between surface water and groundwater in both the quantitative and the qualitative sense. The Act also aims to do justice to ‘external’ connections between the policy areas of water management and other areas of government action, especially the field of spatial planning, environmental management and nature conservation. 

3.4.1.	Planning system
For the purpose of integrated water management, an integrated planning system has been included in the Act. An integrated planning system implies a type of plan for the various government levels which provide plans directed at the quality and quantity of both groundwater and surface water. At the central and the provincial level plans exist which are of a strategic nature, namely a Water Management Note and a provincial water management plan. In addition, the Water Management Act provides for management plans at central, provincial and water board level. The management plans are of an operational character. There is a management plan for waters managed by central government and a management plan for regional waters. The latter plan is established by the water boards. The management plans concern surface water. As was mentioned before, the provinces are the competent authority for groundwater quantity and quality. The operational groundwater management plan is included in the (strategic) provincial water management plan. All plans, both strategic and operational, are reviewed every four years, but as said, after the entry into force of the Bill for the implementation of the Water Framework Directive reviews will take place ever six years.

The plans aim to determine the framework for the competent authority within which they implement their policy. For third parties, the plans provide insight into the way in which the competent authority sees fit to use its competence. The plans are therefore of an indicative nature. The competent authority has to take into account its own plans and the plans of higher authorities. Third parties cannot directly derive rights from the plans. If the competent authority deviates from its policy plan, it has to reason its decision clearly.

3.4.2	Contents of the plans
For the implementation of the Water Framework Directive a connection is sought with the existing planning system. The policy document on water management (Section 3 of the Water Management Act) and the management plan for surface waters managed by central government (Section 5 of the Water Management Act) provide examples of what the current plans include. With respect to the policy document on water management the Act provides the following:

1. 	The Ministers (i.e. the Minister of Traffic, Public Works and Water Management and the Minister of Housing, Spatial Planning and the Environment) shall draw up a policy document setting out the main elements of policy as regards national water management. 
2.	The main elements shall comprise:
	a.	an indication of the most important functions of surface waters forming part of the main water management system and, in so far as national interests so require, of the regional water management systems;
	b.	instructions on how the functions of water management systems or parts thereof are to be further defined;
	c.	an indication, related to the functions referred to at a. and b., of the desired development, operation and protection of water management systems or parts thereof and of the intended timescale;
	d.	an account of the general nature and extent of the measures and provisions required if the said development, operation and protection are to be achieved;
e.	an indication of the financial, economic and planning consequences which the proposed policy can reasonably be expected to produce

The policy document shall indicate the extent to which the main elements accord with or require the amendment of national environmental policy and the extent to which and the timescale within which Our Ministers intend to revise the current environmental policy plan. This sentence concerns what is known as the ‘leapfrog construction’. 

The operational management plan for surface waters managed by central government comprises the following aspects. 
The plan shall indicate:

a.	the functions of the surface waters;
b.	the programme of measures and provisions required with a view to the development, operation and protection of the water management systems or parts thereof and with a view to the protection of the environment, and the intended timescale;
c. 	the way in which management will be conducted under normal and exceptional circumstances;
d.	the financial resources required to implement the programme and for management purposes. 

3.4.3.	Internal integration: harmonisation and coordination within water management
Internal harmonisation and coordination between the different plans based on the Water Management Act takes place both horizontally (involving other/neighbouring water managers in the creation of plans) and vertically (by means of approval and ‘taking account of higher plans’). Existing internal integration is shaped by:
- 	the requirement of “taking account of” directional plans (Sections 5(1), 7(1) and 9(1) of the Water Management Act);
- 	the requirement of preparing the provincial plan in joint consultations with the water quality controllers and quantity controllers (Section 8(1) of the Water Management Act) and the Provincial Executives of neighbouring provinces (Section 8(4) of the Water Management Act); 
- 	the authority laid down in Section 10 of the Water Management Act to issue instructions to provincial councils concerning provincial plans and the relevant provincial bye-laws;
- 	the requirement of approval of decentralised management plans (Section 9(3) of the Water Management Act);
- 	the rules in provincial bye-laws concerning the structure and preparation of the management plan and the cooperation between quantity controllers and quality controllers (Section 9(4) of the Water Management Act).

However, this internal integration does not include the plans based on the Flood Defences Act, the Delta Act, the Water Management Act 1900 (emergency plans) and the entire ‘dry’ water management legislation, such as amongst others the Earth Removal Act and the Infrastructure (Planning Procedures) Act.
In addition, many non-statutory plans are to be found in water management. Non-statutory plans may be sector-specific or integrated and may focus on a specific area or on a certain aspect of management. Their harmonisation and coordination with other plans – both non-statutory and statutory – is not regulated in an Act of Parliament and depends on the needs and efforts of the authorities involved.

3.4.4.	External integration: harmonisation and coordination with other policy areas
Policy-wise, the plans for water management are strongly connected with plans in other areas of the physical living environment, such as spatial planning (spatial planning Notes and key planning decisions, structure plans, regional plans, structure maps, zoning plans, spatial opinions, often based on the Spatial Planning Act), the environment (national, provincial and municipal environmental policy plans, sewerage plans, waste disposal plans, often based on the Environmental Management Act), nature conservation (nature policy plans based on the Nature Conservation Act) and traffic and transport (traffic and transport plans based on the Traffic and Transport Planning Act). In these policy areas, too, a distinction may be made between statutory and non-statutory plans. Given that all these plans are often directed at the same physical environment, it is necessary that they be mutually harmonised. In the case of non-statutory plans, harmonisation will take place in many different ways, depending on the needs and efforts of the different government bodies. 

However, there are also two statutory mechanisms for harmonisation.
1.	Harmonisation with plans in other policy areas, such as the environment, spatial planning and traffic and transport is provided through a mechanism called the ‘leapfrog construction’. This mechanism is laid down in the Spatial Planning Act, the Environmental Management Act, the Water Management Act and the Traffic and Transport Planning Act and prescribes that the most recently established plan is directional, especially where neighbouring policy areas are concerned. This in itself, however, does not solve the problem of interconnectedness. The differences in drafting procedures and legal impact of the contents of the plans turn the leapfrog construction into a less than failsafe mechanism for harmonisation.
2.	The Environmental Management Act prescribes the (compulsory) direct effect of the statutory quality requirements and the environmental policy plans on decisions to be taken under a number of Acts (which are listed in an Annex to the Environmental Management Act).

3.4.5.	Development of an integrated Water Act
During the drafting of the Water Management Act, both the Government and the Lower House have expressed a desire for an ‘integrated Water (Management) Act’, under which at least the current Water Management Act, the Pollution of Surface Waters Act and the Groundwater Act should be subsumed. In this way, comparable to the policy area of environmental management (Environmental Management Act), the policy area of water management would also be regulated by integrated legislation.
Today, partly due to the effects of the Water Framework Directive, such an integrated Water Act is again being widely considered and debated. In May 2002, the Advisory Commission on Water Management Legislation issued an opinion concerning the integration of water management legislation. It reached the conclusion that the existing legislation reflects the developments in water policy and administrative legislation only to a limited extent. Most of the sector-specific legislation was enacted before the water system approach was introduced. The contents of the legislation no longer fulfil the requirements of transparency, coherence and consistency and it is assumed that this affects its implementability and enforceability. The Commission suggests a few building blocks for an integrated Water Act and proposes integration of the legislation for water management and water control. According to the Commission, the Act should be based on integrated water management based on the water system approach. This means that the Act has to include provisions on administration and organisation which are in line with the Water Framework Directive, in addition to provisions concerning responsibility for public engineering works. The Act has to comprise a framework for planning and regulation and has to contain rules concerning instruments for its implementation. Finally, the Act has to include provisions concerning financing and concerning supervision and enforcement.​[18]​
During the discussions in the Lower House, the political parties also all argued in favour of integration of the water legislation.​[19]​ Preparations for an integrated water system management Act (referred to as the ‘integrated Water Act’ in brief) have now commenced. In a letter of 6 July 2004, the State Secretary of Transport, Public Works and Water Management informed the Lower House of her intention to integrate the currently heavily fragmented and sector-oriented water management legislation.​[20]​ To this end what is known as the Outline Note concerning the Integration of Water Legislation was drafted. A number of reasons underlie the wish to integrate the legislation on water management. In the first place, it must be pointed out that in the Cabinet’s Outline Coalition Agreement entitled ‘Participation, Employment, Deregulation’ it was opted to reduce the burden of regulation. In this context, the developments concerning the review of the financing of regional water management must also be taken into consideration. The wish to review the relationship between the citizen and the authorities, as well as the relationship between the different authorities that are in charge of water management at the same time gives cause for a review of water management legislation. The intention is to clarify and modernise the responsibilities between the citizen and the authorities and between the different authorities themselves (among other things as regards care duties, responsibilities and supervisory relationships).
An important substantive reason for a review of the legislation is the policy-inspired change from the sector-oriented, object-focused management of water control works to a more integrated, function-based management of water systems. This change has occurred over the last thirty years and it has to be noted that the legislation is no longer equipped for these policy and management developments. This is the more pressing now that based on European rules, especially the Water Framework Directive, it has also been decided to introduce integrated management of water systems and river basins, in which both quality and quantity aspects play a role. In this context, attention also needs to be paid to initiatives at European level concerning flood risk management.​[21]​ Achieving the objectives of the Water Framework Directive will require more legislation than the Water Framework Directive Implementation Act​[22]​ and it is expected that an integrated Water Act will be better able to realise this. The Outline Note concerning the Integration of Water Legislation lays the necessary foundation for this.​[23]​
The Outline Note proposes the drafting of an integrated Water Act which is directed at water system management in the broadest sense of the word, which will also regulate the infrastructure accompanying the water system. 
All this implies that the integration of water legislation will be a comprehensive project, which nevertheless will have to be completed within a very short period of time. 
The integrated Water Act aims to integrate a multitude of statutory regulations in the field of (primarily) ‘wet’ water management law. To this end, a connection is sought with the concept of water system management. I will now list the legislation that is to be part of the integration process. 

What is to be integrated?

The integrated Water Act aims to combine and integrate the following Acts:

	Water Management Act
	Pollution of Surface Waters Act
	Pollution of Sea Water Act
	Groundwater Act
	Land Reclamation and Dykes Act
	Flood Defences Act
	Public Works (Management of Water Control Works) Act
	Water Management Act 1900

It needs to be further examined to what extent parts of the 
	Soil Protection Act (aquatic soils) and the 
	Earth Removal Act 
may be included in the Act, insofar as they concern water system management.

Object and scope of the integrated Water Act

The object and thus the scope of the Act will in particular be the protection, improvement and management of water systems, as regards the issues of
	Safety (in relation to flooding)
	Quality (more in particular, the good status of all waters)
	Quantity (emergency overflow and water storage)
	Effective and safe use of water systems
This will make the scope of the Act wider than that of the Water Framework Directive, but it will also be more in line with the developments within Dutch water management (WB 21). In this way, new European developments in the field of safety and quantity management may also be anticipated.

A prepublication of the draft Water Act (Waterwet) is published on 29 July 2005.​[24]​
3.5.	Summing up 
Generally speaking, the sector-oriented and extremely fragmented Dutch water management legislation lacks an unequivocal system. Other general requirements which legislation has to fulfil, such as transparency, coherence, consistency, implementability and enforceability, are not always met either. This gives rise to the question of whether the water management legislation is in need of review. Reviewed water legislation could yield the necessary tools for a modern integrated water management based on water systems and river basins which is at the same time recognisable and understandable to the citizen in terms of legal certainty and legal protection. In this context, the integration of water legislation into one single water management Act is currently being prepared. However, for the moment, water legislation still consists of multiple rules and regulations, each with their own perspective, scope, framework of interest, instruments, provisions for legal protection and penalisations. In the Netherlands, the wide objective laid down in the Water Framework Directive of achieving ‘good water status’ is to be achieved with the aid of all these statutory rules. 

It may be considered a positive development that the two new guiding instruments within water management – the Water Framework Directive with its emphasis on water quality and WB 21 with its emphasis on responsibility for water control and water quantity – are slowly beginning to merge. The recommendations of the Commission for Water Management in the 21st Century were triggered by serious problems to do with flooding. However, in the recommendations attention was also already paid to quality issues and the problem of groundwater depletion.​[25]​ 

Still, at this moment, the Water Framework Directive is only being implemented in the existing – sector-oriented – water legislation and environmental legislation.

4.	Implementation of the Water Framework Directive in Dutch legislation

On 5 March 2003, the Bill Implementing the Water Framework Directive was submitted to the Lower House,​[26]​ and it has meanwhile been approved by it.​[27]​ The Bill is as yet limited and only provides for (minor) amendments to the Water Management Act and the Environmental Management Act.​[28]​ In time, further legislation will be necessary. However, as yet it is preferred to first make the necessary adjustments to the legislation (so as to ensure the timely implementation of the Directive) and, for the remainder, to implement the Framework Directive as much as possible in the existing legislation and retain the current administrative powers.

This clinches the choice – for the time being at least – for a very limited implementation of the Water Framework Directive, which will not cause any radical changes in the Dutch regulation of water issues. This is also sometimes irreverently called ‘stapling legislation together’. The general Dutch government policy dictates that in the implementation of European Directives the preferred option is strict implementation, meaning that the implementation does not go beyond what European law requires and that the obligation to implement European law may not be used as a vehicle for national policy. The implementation Bill is mainly concerned with amendments concerning planning and water quality requirements.  
The various authorities involved (central government, provinces, municipalities and water boards) are also of the opinion that in the Directive’s implementation it would be preferable to fit in with existing administrative relations as they have been outlined above. However, the river basin approach does not at all correspond with the existing administrative structure in the Netherlands. Still, explicit changes are not expected. Four water boards for four river basins would mean too extensive a scale-up for the many detailed tasks assigned to water boards. Adding an administrative level is also considered undesirable. 
This means that in order to achieve the Directive’s objectives, much will depend on optimal cooperation between the various competent authorities and far-reaching harmonisation and coordination of policy, plans and instruments.
As the objective of the Framework Directive is particularly broad and designates water as ‘not a commercial product like any other but, rather, a heritage which must be protected, defended and treated as such’, the Explanatory Memorandum considers the Bill a first step in a long implementation trajectory. It is expected that the Framework Directive will in time impact diverging policy areas and statutory rules and it is therefore the starting point for the integration of water legislation which forges a link with the current integrated water system policy.
Below, I will discuss a number of aspects of the implementation of the Framework Directive in Dutch law.

4.1.	Objective of the Directive
The general objective of the Water Framework Directive largely corresponds with the integrated water policy conducted in the Netherlands. By the introduction of ecological quality, the Framework Directive gives water quality an added dimension. On the other hand, water quantity is not elaborated in the detail which the preamble and the general objective suggest. In the Netherlands, quantitative water management, including protection against flooding, is given the necessary attention through the instruments under the existing legislation and with the aid of measures provided under the Nationaal Bestuursakkoord Water [National Administrative Agreement on Water]. The integrated water Act which is being prepared is also directed at both water quantity and water quality and at protection against flooding.

4.2.	Definitions
The Water Management Act includes several definitions from the Water Framework Directive, such as the definitions of river basin, river basin district, river basin management plan and international river basin management plan. The implementation Act further refers directly to the Framework Directive. Some examples of this will be given below.

4.3.	River basin districts in the Netherlands 
There are four river basins in the Netherlands, namely that of the Eems, the Rhine, the Meuse and the Scheldt. In order to implement these river basins in the Dutch statutory system a new Section 2a is included in the Water Management Act. The boundaries of the river basins are to be determined by an order in council based on Section 2a(2) of the Water Management Act.​[29]​
Based on Article 3(3) of the Framework Directive, all four river basins are also assigned to an international river basin district. This means that the Netherlands has no national river basin districts. Groundwater and coastal waters are also assigned to the international districts. According to the Explanatory Memorandum, the Framework Directive leaves room for adopting the administratively speaking most practical solution where the assignment of groundwater occurrences is concerned. This is important for the Netherlands now that the boundaries of the river basin districts do not run parallel to the current administrative division of territory; a number of provinces and water boards are located in more than one river basin district and, the other way around, one river basin district covers the territory of more than one province and water board. This means that, for example, some seven directorates of the Directorate-General for Public Works and Water Management, eleven provinces and 15 water boards will have to cooperate for the Rhine river basin, not counting the municipalities.​[30]​ Parts of North Holland and the North Netherlands draining directly into the sea are added as small adjacent river basins to the river basin district of the Rhine.

4.4.	Competent authorities and the supply of information concerning the outcome of analyses and evaluations 
From a new Section 2b of the Water Management Act it emerges that the Minister of Transport, Public Works and Water Management is the competent authority for the supply of the compulsory information and reports to the European Commission. As the duties and powers within Dutch water management are divided among many different competent authorities, this Section ensures that the necessary information is in fact available to the Minister. Provincial governments, quality controllers, quantity controllers and municipal administrations perform the required analyses and evaluations under Article 5 of the Directive and have to supply information to the Minister concerning their distinctive parts in the management of water in a given river basin district, which information is necessary to comply with the obligations under the Water Framework Directive for this particular river basin district. 
This makes the practical implementation of the Framework Directive a joint responsibility which requires intensive administrative cooperation. The Dutch legislator establishes that the obligations for municipalities in the implementation of the Framework Directive are limited and only concern the recovery of costs for the management of the sewage system. In the Netherlands, the Minister of Transport, Public Works and Water Management together with the Ministers of Housing, Spatial Planning and the Environment and the Minister of Agriculture, Nature Management and Food Safety, each to the extent that matters are concerned which (partially) come under their responsibility, is designated as the coordinating competent authority. The administrative organs of provinces, water boards and municipalities are also competent authorities for the purposes of the Directive insofar as their water management duties within the river basin districts are concerned; their present function will hardly change. The list to be provided to the Commission based on Article 3(8) of the Framework Directive will mention both the coordinating authorities and the other competent authorities.
The Explanatory Memorandum points out that the Framework Directive does not require that the sphere of activity of the competent authorities cover only the river basin district or a part thereof. There is room for crossing the district boundaries, as long as coordination per river basin district is ensured. Viewed from this perspective, the current organisation of water management does not need to be changed beyond the establishment of a statutory arrangement for coordination. 
To this end, an arrangement like the one in Section 2b(2) is included in the Water Management Act: at the Minister’s initiative, consultations shall take place per river basin between the administrative organs involved for the benefit of the efficient performance of the analyses and evaluations to be carried out and the supply of information on them to the Minister. The Bill also introduces a new section 6(4): ‘Our Ministers shall harmonise the measures and provisions referred to in Section 5(3) per river basin district with the Provincial Executive of the provinces concerned and with the quantity controllers and quality controllers (i.e. the waterboards) of the river basin district.’

It must be ensured that in relevant cases the district boundaries are taken into consideration in the preparation of (provincial) decisions concerning the reorganisation of the water board system, so as to facilitate the practical implementation of the Framework Directive. A first example of this is already available in Dutch case-law: in the reorganisation (read: merger) of a number of water boards the Administrative Law Division of the Council of State observed that after the entry into force of the Framework Directive it had to be guaranteed that newly to be formed water boards could be considered as appropriate organisations for the purposes of the Framework Directive.​[31]​

4.5.	Planning obligations
The river district management plan is expected to be an extensive document due to the fact that it is of a summarising and compiling nature. In addition, the Water Framework Directive provides for intensive preparation procedures. For this reason, the river basin management plan, or at least the Dutch part of an international river basin management plan, is included in its entirety in the Water Management Note instead of having its contents divided between the various plans under the Water Management Act. As regards its contents, the plan will be the product of the cooperation of all the bodies involved, with input primarily deriving from decentralised levels, given that the programme of measures has to be included in the plans at the different administrative levels.

In the Netherlands, the planning obligations from the Water Framework Directive are implemented in the Water Management Act. In short, the Water Management Act is directed at the provision of water management. The concept of water management includes the measures, which the Framework Directive deems necessary to realise the good status of water. ‘Good status’ includes ecological, chemical and quantitative elements.
The amendments to the Water Management Act in the first place concern the implementation of the river basin approach in the different plans. In the intended lay-out, the chapter concerning water management plans will cover different parts of the de Framework Directive:

a. 	the programme of measures for the Dutch part, the contents of which are divided between the various statutory plans. In this, a connection is sought with the existing competences of the different administrative organs involved;
b. 	the Dutch input in an international river basin management plan. If no international plan is established, a national river basin management plan for every district is included in the (nationwide) Water Management Note;
c. 	the designation of water management systems or parts thereof as artificial or heavily modified water bodies in the management plans of central government and of the water boards as decentralised water managers and in the provincial plans.

Compared to the existing plans (cf. section 3.4.2.) the nationwide Water Management Note, in addition to the outlines of the policy which is to be conducted in respect of national water management, will also include the river basin management plans or, where appropriate, the input for the international river basin management plans concerning the national parts of the river basin districts. For each of the intended parts of the river basin districts, account is to be taken of the international river basin management plan concerned, or this plan is taken into account to the extent that this follows from the plan itself. In addition to the ‘explanation of the general nature and extent of the measures and provisions which are necessary with a view to development, functioning and protection’, the Water Management Note will also include the ‘measures referred to in Article 11 of the Water Framework Directive’ insofar as they apply to the river basin districts. Similar provisions are laid down for all plans which are established on the basis of the Water Management Act, ensuring that every measure is contained in the most appropriate plan (Sections 3, 5, 7 and 9 of the Water Management Act).
This means that the river basin management plans for the four river basins are actually included in the Water Management Note. What the river basin management plan should contain exactly has to be derived directly from the Water Framework Directive. The Water Management Act in its future Section 3(4) puts it as follows: ‘A river basin management plan shall contain the information which is to be included in it pursuant to Annex VII to the Water Framework Directive’.
The term of planning will be six years for all plans.

4.6.	Participation of all parties in the planning process
The national Water Management Note is currently being prepared according to an open planning process. This gives all the parties involved in water management the opportunity to advance their views on the progress of water policy either verbally or in writing. In Section 4, the Bill states that the Water Management Note shall be prepared in accordance with part 3.4 of the General Administrative Law Act and that everyone (i.e. not just the interested parties) must be given the opportunity to advance their views on the draft plan.​[32]​ The period for the public to comment is extended to six months. It is assumed that the procedure under the Framework Directive already meets the requirements of the Treaty of Arhus.​[33]​

4.7.	Artificial and heavily modified water bodies and waters intended for the abstraction of drinking water
The management plan for national waters, the provincial water management plan and the management plans of the water boards all include the option to designate artificial and heavily modified water bodies. The designation of a water body as ‘artificial or heavily modified’ is one of the ‘measures or provisions’ which are to be included in the different plans. As yet, the Netherlands intended to include almost all waters  – including the largest Dutch natural area and main wetland: the Waddensea – in this category. In the end it is decided the Waddensea to be a natural water, but under the condition that Germany and Denmark do the same. For the designation of waters, which are used for the abstraction of water for the purpose of the drinking water supply the current designation of functions to waters, which was already an option under these plans, is used as a starting point.

4.8.	Programme of measures
The Framework Directive includes compulsory basic measures and additional measures by which the Directive’s objectives are to be achieved. This concerns highly diverging (emission and immission) measures (permits, general rules, environmental quality requirements, etc.). These measures are already largely available under Dutch legislation, but are to be found in different Acts: in the Water Management Act for rules concerning the abstraction and impoundment of water, in the Pollution of Surface waters Act as regards the protection of surface water quality, in the Groundwater Act for the abstraction of and infiltration in groundwater and in the Environmental Management Act with respect to water quality or environmental quality requirements. The national level will be the most appropriate level for certain measures, whereas others are best taken at decentralised levels. It was already remarked above that measures have to be included in the plan (and thus at the level of government) that is most appropriate. 
As the first programme does not need to be ready until 2009 and the measures contained therein do not need to be operational until 2012, the statutory provisions (amendments, implementing measures and bye-laws) which could be needed to implement all the measures in the programme in practice are not yet included in the framework of this implementation Bill. For that matter, the government is of the opinion that it will not be necessary to implement all measures in the shape of regulations or bye-laws. In their application of existing instruments like authorisations and reference decisions, the administrative bodies establishing the plans must already take both their own plans and the plans in other policy areas into consideration.​[34]​

4.9.	Standard setting 
4.9.1.	Phasing out of priority substances
The complete termination of emissions of priority substances will have to be regulated in the legislation. The most relevant Acts in this context are the Pollution of Surface Waters Act, the Environmental Management Act and the Pesticides Act 1962. For point sources, the Pollution of Surface Waters Act is in any case of great importance, given that it is possible to set the emission limit values (content, concentration) at zero. For diffuse sources, however, the instruments contained in legislation will for the most part have to be established as part of the products policy. In the Netherlands, the production of and trade in products containing priority substances is regulated in the Environmental Management Act, the Chemical Substances Act and the Pesticides Act 1962. The compulsory phasing put of these substances on the basis of Article 16(6) of the Framework Directive will have to be achieved with the aid of instruments available under these Acts.

4.9.2.	Environmental quality objectives
The statutory rules concerning environmental quality requirements are laid down in Chapter 5 of the Environmental Management Act. The environmental objectives of Article 4 of the Framework Directive are implemented here by including them in implementing measures. This may be done both in general rules and in provincial bye-laws. 
The Environmental Management Act will have to be amended in order to be able to include the good ecological status per water type and the standstill clauses in the implementing measures. 
The implementation of the environmental quality objectives in the Environmental Management Act may be regarded as one of the key obligations to follow from the Framework Directive, as this is what the eventually to be achieved ‘good status’ of the waters is defined by. Also implemented in the Environmental Management Act are a number of obligations with respect to the monitoring of surface waters and groundwater occurrences (Section 5.3(3) of the Environmental Management Act), and the registration of protected areas (Section 12.11 of the Environmental Management Act). The Netherlands is ordered to strive to achieve the objectives of the Framework Directive within 15 years after its publication (22 December 2015). According to the Explanatory Memorandum, it has been opted to implement these matters in the Environmental Management Act as this Framework Act offers the possibility of including provisions concerning procedure for the protection of the environment. Chapter 5 of the Environmental Management Act provides for the possibility to establish environmental quality requirements in the interest of the protection of the environment. To this chapter among other things a new Section 5.2b is added which provides the possibility of the joint establishment of an order in council and provincial bye-laws to implement quality requirements which apply nationwide and are differentiated per water type and which have to be established based on the Framework Directive. This legal construction was chosen in order to be able to do justice to the distinction between the substance-oriented standards and the ecological environmental objectives which are connected with water types. 
Insofar as possible, the good ecological status is established in the shape of generic quality requirements which are differentiated in accordance with the different water types by an order in council based on Section 5.2b in conjunction with Section 5.1 of the Environmental Management Act in accordance with the criteria of the Framework Directive. However, now that in a number of cases the ecological condition of surface waters concerns water types or protected areas which are only found at regional scale, for such cases the possibility exists to establish the good ecological status in the shape of limit and/or target values in provincial bye-laws by means of Section 5.2b in conjunction with Section 5.5 of the Environmental Management Act which task is to be assigned to the provincial Council and to be implemented in provincial environmental bye-laws. For heavily modified or artificial surface water bodies the good ecological potential can be determined along similar lines at national or provincial level.
The Framework Directive further provides for the establishment of chemical water quality requirements for priority substances which are in principle the same for all surface waters, which means that good chemical status resulting from them is a generic water quality requirement. For this reason, the good chemical status is further elaborated by means of an order in council under the new Section 5.2b in conjunction with Section 5.1 of the Environmental Management Act. 
The chemical water quality objectives (good chemical status) of the Framework Directive replace the quality objectives of Directive 76/464. The black list (list I) and the grey list (list II) annexed to Directive 76/464 are also repealed. The Framework Directive requires the establishment of water quality objectives for all priority substances. The river basin management plans must include the water quality objectives and the measures which bring the realisation of these objectives within reach. An important improvement effectuated by the implementation is that the water quality objectives are given a statutory basis.  
For a number of pollutants, known as priority (hazardous) substances, both the water quality objectives and the measures for emission control are established at Community level. As soon as this has been done, these must also be implemented in national law.
The ecological objectives for surface water bodies are new. The Explanatory Memorandum – in my view: rightly – points out that these new statutory objectives and the measures to be taken with a view to these objectives not only impact water management in the strict sense of the word, but also water-related decisions in other areas under water management responsibility, such as management of water control works, water defences and earth removals, and decisions in the field of the environment and spatial planning.
The quantitative and chemical objectives for groundwater bodies are also new. Their substantiation still requires some national and international coordination, as does the necessary application of exceptional provisions for each groundwater body in the shape of less stringent objectives or the extension of the 15-year period. 

The starting points of the Dutch emission policy are the precautionary principle, the chain of events approach, according priority to measures based on risk assessment (Maximum Permissible Risk and Negligible Risk) and the obligation to perform to the best of one’s ability to achieve the Maximum Permissible Risk values. It is as yet not entirely clear whether and if so, to what extent, this policy fits in with the provisions under the Framework Directive. In any case, a further elaboration of the emission approach is considered necessary, especially where the relationship with the environmental objectives and the standstill clause is concerned. 

Article 10 of the Framework Directive obliges the Member States to establish a combined approach for point sources and diffuse sources. For point sources, the best available technology (‘BAT’) and for diffuse sources the best environmental practice (‘BEP’) must be prescribed. Where a quality objective requires stricter conditions beyond ‘BAT’ and ‘BEP’ more stringent emission controls shall be set by the Member States. Emission control is thus to be shaped in connection with the resulting water quality. This was already a requirement for the regime of grey list substances based on Article 7 of Directive 76/464.  
In the Netherlands, a contribution to the further development and clarification of the emission approach, was made by the Commission on Integrated Water Management’s report concerning ‘prioritisation of sources and the immission test’. The report discusses the prioritisation of substances and sources, the assessment of a residual discharge by means of the immission test and the connection between the two. The immission test for sources discharging directly into surface waters is presented in this report. For new emissions and increases of existing emissions the immission test has been made operational by means of a step-by-step plan of which the standstill principle forms a part. The plan has been included in the Water Framework Directive manual (drawn up for use by water managers).​[35]​ A number of items, like immission tests for emissions into marine waters and for occasional discharges, still have to be elaborated in closer detail.
 
4.10.	Recovery of costs for water services

It may be derived from the definitions of the Framework Directive that the concept of ‘water services’ covers the abstraction, impoundment and storage, treatment and distribution of surface water or groundwater. The functioning of the communal sewage treatment plants treating the wastewater of households and businesses, including the discharge of effluent of these plants, are also covered by the concept. Given that the ‘collection’ of wastewater is also mentioned, the (municipal) sewerage must also be considered to fall within the concept of ‘water service’. This is also true for the drinking water supply, now that groundwater or surface water is the necessary resource for this. Finally, it could be argued that water quantity management should also be considered a water service. Especially with a view to certain economic activities (agriculture, shipping) surface water is impounded and sometimes ‘distributed’ over large distances. 
Earlier I have argued​[36]​ that quantity management under the Water Framework Directive has two aspects. In the first place, water quantity management may be qualified as a water service, namely to the extent that this management is conducted for the benefit of economic actors. The costs made in this respect have to be for the most part recovered. On the other hand, the Water Framework Directive regards water quantity management as an instrument which may be used to achieve the ‘good status’ of waters, especially the good ecological status.

Starting from this description of the concept of ‘water services’, the ‘costs’ of these water services are the expenses concerned which the authorities (or private enterprises which have been assigned certain tasks by the authorities) have to incur. These can be divided into, for example, the costs of installing, managing and maintaining sewerage systems and sewage treatment plans and networks of water pipes. The Framework Directive in principle aims to realise a situation where these costs are no longer financed from general government means, but are charged through specific taxes or fees to the different economic sectors, in which households, enterprises and agriculture are mentioned separately.
When the existing Dutch system for financing water management is set off against the principle of cost recovery, the Explanatory Memorandum establishes that the water services concerned are already to an important degree being financed through ‘user’ taxes and fees. On the one hand, this involves the intended adequate incentives, cost recovery and the principle of ‘the polluter pays’, and on the other hand the charges (currently some 4 billion euro a year) are mainly borne by households, enterprises and the agricultural sector. In this respect, the legislator sees no cause for far-reaching changes in the existing financing arrangements. It is still a topic of debate whether the abstraction of surface water from the national waters, which is presently not subject to a fee, should still be made conditional upon a levy or a financial requirement in the authorisation. All things taken together, the government holds the view that the current Dutch financing system is in it self sufficiently in line with the basic ideas of the Directive, although a serious revision of the financial legislation concerning water management is foreseen..

4.12.	Internal integration: harmonisation and coordination
Simply establishing that the Netherlands already has most of the obligations from the Framework Directive in place and that only minor adjustments are necessary is not the end of the matter, however. Harmonisation and coordination between the various competent authorities as to how they intend to use the instruments at their disposal is necessary. One may ask whether the existing structures for harmonisation sufficiently ensure proper harmonisation (see sections 3.4.3. and 3.4.4. above).  Furthermore, Article 3(4) of the Framework Directive expressly requires coordination for each separate river basin district. This is why the implementation proposal includes new obligations for the administrative bodies involved concerning the mutual harmonisation of the various plans. These obligations have a supplementary effect with respect to the existing mechanisms under the Water Management Act.
The implementation Bill adds to the requirement of preparing the provincial plan in consultation with the water quality and water quantity controllers and the Provincial Executive of neighbouring provinces that the Ministers involved should also be consulted.
The authority to give instructions to the Provincial Executive as contained in Section 10 of the Water Management Act is also slightly clarified.

4.13.	External integration: harmonisation and coordination
I have already discussed (in section 2.4.4.) the existing structures for harmonisation with other policy areas. The implementation Bill provides for the co-signature of the Water Management Notes by the Minister of Housing, Spatial Planning and the Environment and the Minister of Agriculture, Nature Management and Food Safety. It is assumed that they, too, will help to ensure that water policy will have the required effect in other policy areas. 
It is expected that with the aid of the ecological quality objectives the effect of water policy requirements on spatial planning will also be promoted.​[37]​
Harmonisation is also needed between water management and nature management. To this end, the Nature Conservation Act 1998 provides harmonising measures. 




In this contribution I have given an overview of the way in which the Water Framework Directive is being implemented in Dutch law. 
To this end, I have first provided an outline of recent European and national developments, from which it emerges on the one hand that European law has had a much greater impact on the everyday practice of water management than has hitherto been assumed in the Netherlands. On the other hand, far-reaching proposals are made within Dutch water management for the purpose of improving protection against flooding and droughts. For the most part, these measures are concerned with water quantity issues (space for water), while the Water Framework Directive is primarily directed at water quality. For optimum water management both aspects – quality and quantity – must be given sufficient attention, also in European and national legislation. In this respect it is recommended to supplement the Water Framework Directive with more express provisions and objectives for protection against flooding and the consequences of droughts. 

From the overview of Dutch legislation with relevance for water management it emerges in the first place that the Netherlands has for the most part already based its water management and water policy on an integrated approach. However, it also emerges that this policy and management still lack translation into legislation. It is especially the planning system based on the Water Management Act that serves as the instrument for integrated water management. This is not sufficient for the genuine and clear fulfilment of the obligations from the Water Framework Directive. In my opinion this is crucial from the point of view of legal certainty, so as to provide clarity for all parties involved concerning the obligations directly following from the Framework Directive for them. 

After all, the Framework Directive is especially ambitious in its aims and – other than the name suggests – is directed at many more policy areas than just water. This is the result of the objective of achieving ‘good status’ for all waters and the decision to opt for the river basin approach. The Water Framework Directive will therefore also require great effort in fields like the environment, spatial planning, agriculture, traffic and transport and substance and product policy (one could think of pollution from diffuse sources). The pursuit of the good ecological status of waters may give a positive impulse to nature conservation.

Upon the implementation of the Water Framework Directive in the Netherlands, it was – at least in the first place - not decided to review the sector-oriented and highly fragmented Dutch water legislation. That is regrettable and a missed opportunity. However, it must be noted that the legislative process is very slow in the Netherlands, that the implementation of the – not exactly crystal clear – Water Framework Directive gives rise to many questions which all require further study, and that European law demands that Directives are implemented on time. Given all this, I can accept the choice of the Dutch legislator to just begin by implementing the obligations that are absolutely necessary. It already becomes clear from the Explanatory Memorandum to the Bill that more legislation as a result of the Water Framework Directive is anticipated and that it is already being considered. In this, it should be kept in mind that Dutch water legislation would benefit greatly from a thorough review in which a close connection should be sought with the Water Framework Directive. At this moment the Dutch legislator is working on an Integrated Water Act, which in my opinion is a very good choice. I mentioned the main goals for this Integrated Water Act.

At this moment, it is doubtful whether it is possible to fulfil the obligations and objectives of the Directive with the instruments spread out over so many different Acts. This doubt has surfaced because of the limited size of the implementation Bill with less than clear rules on harmonisation and coordination in the river basin districts. The reason for this is the strong wish on the part of all the Dutch authorities to leave the existing administrative structures and powers unchanged.

Positive elements in the implementation are the quality objectives which have now been laid down in statutory rules, the tightening of the standstill principle and increased attention for the relationship between emission control and the quality approach. These were matters where the implementation of the ‘old’ water Directives in the Netherlands fell short of the mark. It can only be appreciated that a remedy for these defects is now available.
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